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INTERIM REPORT 


Lines of Inquiry To Be Recommended to the Committee on Educa- 
tion and Labor by the Special Subcommittee on Welfare and 
Pension Plans 


The lines of inquiry suggested by our special subcommittee are 
predicated on the assumption that our mission is limited to registration 
and disclosure legislation in the field of welfare and pension plans, and 
does not extend to the field of regulation of such plans. But one of the 
results of the contemplated disclosure legislation may be to lay a 
foundation for possible future regulatory legislation, whether by the 
States or the Federal Government, hence the scope of our inquiries 
should be broad enough to provide adequate information in dis- 
closure legislation for possible later State or Federal regulatory laws. 

(Because of the possibility of such later State or Federal regulatory 
legislation, Messrs. Bosch and Holt believe that the inquiry should 
extend to possible regulation of welfare and pension plans, and 
whether such regulation should be by the State or Federal Govern- 
ment. Hence, Messrs. Bosch and Holt believe that the inquiry 
should extend to funding of welfare and pension plans, eligibility 
requirements and other data pertinent to regulation, and the relation- 
ship of welfare and pension funds to union finances.) 

The full committee has before it the subject of welfare and pension 
plans without limitation as regards disclosure or regulation. Hence, 
the report of our subcommittee should include a survey of all bills 
pending in the House which deal in whole or in part with such plans, 
whether of the disclosure or regulatory type. 

The following bills, in addition to S. 2888 (approved by the Senate, 
April 28, 1958), will be studied by our special subcommittee and a 
comparative analysis made thereon to accompany our report and 
recommendations to the Committee on Education and Labor: 

H. R. 487 (January 3, 1957), by Mr. Thompson of New Jersey. 

H. R. 2437 (January 10, 1957), by Mr. Frelinghuysen, identical 
with the Ives bill, S. 1145, the original administration bill. 

H. R. 4653 (February 11, 1957), by Mrs. Green. 

H. R. 5994 (March 14, 1957), by Mr. McConnell. 

H. R. 6014 (March 14, 1957), by Mr. Frelinghuysen. 

H. R. 6513 (March 29, 1957), by Mr. Reuss, identical with the 
Douglas bill, S. 1122. 

H. R. 6649 (April 4, 1957), by Mr. Ostertag. 

H. R. 6650 (April 4, 1957), by Mr. Ostertag, identical with the 
Douglas bill, S. 1122. 

H. R. 7236 (May 6, 1957), by Mr. Landrum. 

H. R. 7030 (April 18, 1957), by Frelinghuysen. 
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H. R. 7607 (May 16, 1957), by Mr. Price, identical with the 

Douglas bill, S. 1122. 

H. R. 7802 (May 28, 1957), by Mr. Frelinghuysen, the revised 

administration bill, identical with S. 2175. 

H. R. 7960 (June 6, 1957), by Mr. Ostertag, the revised adminis- 

tration bill, identical with S. 2175. 

H. R. 8004 (June 7, 1957), by Mr. McGovern, identical with the 

Douglas bill, S. 1122. 

H. R. 10102 (January 20, 1958), by Mr. Berry. 

H. R. 10236 (January 23, 1958), by Mr. Holt. 

H. R. 10272 (January 27, 1958), by Mr. Frelinghuysen, identical 
with H. R. 10236, by Mr. Holt. 

H. R. 10351 (January 29, 1958), by Mr. Hiestand. 

H. R. 11286 (March 10, 1958), by Mr. Bosch, identical with the 

Allott bill, S. 3443, a revision of S. 2137, by Senator Allott. 
H. R. 12176 (April 24, 1958), by Mr. Thompson of New Jersey, 

identical with S. 2888. 

H. R. 12338 (May 5, 1958), by Mr. Teller. 

It is also proposed to make a study and analysis of the hearings 
held during the 85th Congress in 1957 by the Committee on Education 
and Labor on the subject of welfare and pension plans on June 12-13, 
26-28, July 9-11, 16-18, and 24-25. 

Pending examination of the foregoing bills and the full-committee 
hearings held thus far, and informal conferences to be held with in- 
terested persons and group representatives, it is tentatively recom- 
mended that the Committee on Education and Labor in its planned 
continued hearings on proposed legislation governing welfare and 
pension plans, pursue the following lines of inquiry: 

1. Should the Secretary of Labor have the power to exempt plans 
covering less than 100 employees, as provided in section 8 of S. 2888, 
or for that matter to exempt any plans at all regardless of size? 
Some of the relevant facts in connection with this inquiry are- 

(a) About 500,000 plans are estimated to be in existence, 
while only an estimated 30,000 plans cover more than 100 
persons; 

(6) No hearings are prescribed nor standards provided in S. 
2888 as preconditions for the Secretary’s determination that such 
plans should be exempted, and the exemption can presumably 
apply to jointly administered plans and union unilateral plans 
as well as employer unilateral plans. 

(c) In testimony given to the Senate as to disclosure legisla- 
tion for union funds, the Secretary stated that he opposed the 
idea of having the power to exempt unions from the disclosure 
requirements: 


Certainly it seems to me that if you direct your 
thoughts in this matter to the welfare of the working men 
and women of this country, then you have to cover all the 
plans that affect them as beneficiaries, whether the plan 
has 24 people under it or whether it has 24,000. 


2. Should the administration of the proposed legislation be given to 
the Secretary of Labor, as proposed in S. 2888, or to the SEC, as 
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proposed in the Douglas bill (S. 1122), having regard for the follow- 
ing facts, among others: 

(a) S. 2888 applies both to jointly managed plans as well as 
to employ er unilateral plans; 

(6) The SEC, in testimony before the Senate committee, 
presented a det ailed plan for administering the proposed legis- 
lation ; 

(c) Perhaps the greater number of plans apply solely to execu- 
tive employees or corporate officers, who are not customarily 
dealt with by Department of Labor studies. 

(d) The statement at page 21 of Senate Report No. 1440 
(accompanying S. 2888) that— 


the official representatives of the Securities and Exchange 
Commission clearly indicated that they did not feel that 
they were the proper agency to handle the administra- 
tion of this type of legislation, and as they felt that the 
taking on of this function might interfere with their pres- 
ently established functions, this consideration was 
abandoned— 


is not entirely supported by the SEC testimony at the 1957 
Senate hearings (pp. 107-113; 119-124). On the other hand, 
support for the view that administration should be in the hands 
of the Secretary of Labor is found in the fact that welfare and 
pension plans covering millions of workers are incorporated in 
collective-bargaining agreements which are customarily given 
over for filing and study by the Department of Labor. 

In connection with this subject, inquiry ought to be made into the 
possibility that administration should be divided between the SEC 
and the Secretary of Labor, giving the latter jurisdiction over plans 
covering rank-and-file employees. 

Inquiry ought also be directed into the question Why, after indi- 
cating at first its willingness to administer the proposed legislation, 
the SEC later objected to being given this responsibility? Was 
pressure brought to bear upon the SEC, and, if so, by whom? 

3. Should reports be required of brokers or agents who receive com- 
missions in connection with welfare and pension plans? In regard to 
this subject of inquiry it should be ascertained which of the States 
have laws mandating brokers or agents in making insurance contracts, 
how these State laws are administered, and whether the proposed 
legislation should nullify such laws as placing an undue restriction on 
insurance contracts for welfare and pension plan coverage, as causing 
kickbacks and other types of wrongdoing. 

4. Should the Secretary of Labor have apparently unlimited dis- 
cretion in enlarging the matters as to which information or disclosure 
is sought, as now provided in S. 2888, or should the proposed legisla- 
tion spell the matters out in detail? 

5. Should the Secretary of Labor be given authorization to conduct 
“studies” in the field, as provided without definition in section 10 (c) 
of S. 2888, or should this be reserved for Congress? S. 2888 may be 
construed ‘as authorizing the Secretary of Labor to conduct his so- 
called studies through ‘the medium of hearings and investigation 
tasks which are familiar arms of the congressional function. 
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6. Since one of the professed purposes of S. 2888 is to afford em- 
ployees greater information as to their rights, shouldn’t the required 
disclosure also state the remedies available to employees, and the 
procedures available for resolving disputes? 

7. Should the jurisdiction of proposed legislation be an exercise of 
congressional powers over interstate commerce, or should it extend to 
any plan under which a tax deduction is taken? The implication of 
S. 2888, that a mismanaged plan should be denied tax exemption, 
should be examined by reference to precedents, if any, and practices 
in other fields, the existing procedures of the Bureau of Internal 
Revenue in connection with tax exemption and tax deductibility, and 
the justice of the view that denial of tax deductibility is a proper 
——. 

2888, insofar as it reflects a policy to deny income-tax exemption 
or “adtea tibility to welfare and pension plans which are derelict in one 
respect or another, is comparable to the thought expressed in the 
President’s message to Congress (H. Doc. No. 316, 85th Cong., 2d 
sess.), delivered January 23, 1958, in which it was proposed that— 


for the willful failure to file true and proper reports the ad- 
ministration recommends that * * * (3) all labor organi- 
zations be liable to the forfeiture for an appropriate period 
of tax exemptions available to them under the Internal Reve- 
nue Code. 


The President’s message made no similar recommendations as to em- 
ployers’ tax deductibility in the event of failure to file required reports. 

8. Should the proposed legislation contam regulatory-type provi- 
sions for embezzlement, such as those set forth in section 12 of S. 
2888, and, if so, what form should these provisions take, having 
regard for the various types of plans which the proposed legislation 
would cover? 

9. What mechanism should be employed to accommodate the pro- 
posed legislation with legislation by the several States? Among the 
objectives to be clarified in this inquiry are the following: 

(a) Avoiding overlapping and duplication of filing require- 
ments; 

(6) Establishing avenues of communication between the States 
and the Federal Government to assist in additional legislation 
which the Federal Government may contemplate; 

(c) Collating the regulatory laws of the several States dealing 
with insurance and trusteeship insofar as they affect the opera- 
tion of welfare and pension plans. 

Consideration should be given to the model bill prepared by the 
National Association of Insurance Commissioners for consideration 
by the States. 

In efforts to accommodate State enactments to the proposed Fed- 
eral legislation, recognition should be given to the facts, among others, 
that (a) the States are the primary legislators in the insurance field; 
(6) the law of trusts is a common-law concept which the several States 
enforce by reference to State law, supplemented by various State 
statutes which define the rights and liabilities of trustees; (c) S. 2888 
contains exceptions and exemptions applicable to the books and 
records of banks, insurance companies “‘or other institution providing 
an insurance, investment or related function” if the books or records 
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are subject to examination by State government. These facts, on the 
other hand, should be weighed against the difficulty and duplication 
of administering multistate plans by each of the States in which the 
plan operates. 

A measure of experience has been developed by at least the States 
of New York and Washington, by insurance companies and other 
institutions, and by State insurance commissioners, which should be 
of value to our inquiry. 

10. Section 8 of S. 2888 provides an Advisory Council consisting, 
among others, of 2 representatives from management and 4 from labor. 
Shouldn’t there be an equal number of representatives from manage- 
ment and labor? 


11. Section 6 (c) (2) of S. 2888 excludes from the reporting require- 
ment— 


routine fees not in excess of $50 paid in connection with 
determining the eligibility of individuals for insurance or for 
receipt of benefits * * * 


Is this not a loophole for unwarranted expenditures, and shouldn’t 
the reporting provision cover all expenditures without exception? 

12. What commission practices are pursued by insurance companies 
in making or continuing contracts relating to welfare and pension 
plans? Opportunity for kickbacks and other wrongdoing or depletion 
of plan funds may exist in variable commission arrangements which 
ought perhaps require reporting in the proposed legislation. 

13. Should the proposed legislation require specific reporting as to 
the relationship, if any, of a pension plan to the Social Security Act? 

14. What are the actual details of internal management in regard 
to welfare and pension plans, including the procedure for processing 
claims, for handling disputes, for allocating year-end dividends, for 
appointment or election of trustees in funds administered under 
trust agreements? 

5. The extent, if any, to which information filed under the pro- 

posed legislation should be kept confidential. In Senate testimony 


the Secretary of Labor stated his opinion that some confidence should 
be recognized— 


It would seem that in the interest of both parties the 
Secretary should have power to determine whether and under 


what circumstances the confidence of particular information 
should be protected— 


but S. 2888 does not appear to contain any authorization for pro- 
tection of confidential information. 

16. Should not the proposed legislation compel disclosure of all 
loans made from a welfare or pension fund? Section 6 (e) (1) (E) 
of S. 2888 seems limited, in its disclosure requirements, to— 


all loans made to the employer and to each other party in 
interest as defined by the Secretary. 


A basic thing to point up and disclose is the relationship be- 
is the amount of money paid for benefit coverage and the actual 
benefits received, in other words the value received for the money 
paid. This relationship can be ascertained only by an evaluation 
of all financial transactions and administrative practices having to do 
with commissions, dividends, premiums, rebates, administrative and 
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servicing costs, brokers’ fees, and other costs and practices. How 
can disclosure of this relationship be effectively compelled? 

18. (Messrs. Bosch and Holt believe that the lines of inquiry 
suggested by our special subcommittee to the Committee on Educa- 
tion and Labor should extend to the question whether the proposed 
legislation dealing with welfare and pension plans should apply to 
plans unilaterally administered by employers, whether designated as 
“level of benefits’ plans, ‘fixed cost’’ plans or by any other descrip- 
tion.) 

Lupwic TrLuEr, Chairman. 
Pui M. Lanprum. 

Lee Metca.r. 

AuBert H. Boscu. 

Jor Hort. 





